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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2510 
ANDREW WAGNER, 
versus 
,COMMON"\VE.ALTH O:F VIRGINIA. 
PETITION FOR A "WRIT OF ERROR. 
To the Honorable Chief ,htstice and Justices of the 811,prerne 
Coitrt of V-irginfo: 
Your petitioner, Andrew Vv ag11er, respectfully shows unto 
the Court that he is ag·grieved b:v a. judgment of the Circuit 
Court of Henrico County, Virgfoia, rendered on the 9th day 
of April, 1941, whereby he was sentenced to confinement 
in the State penitentiary for n period of three years. The 
record filed with this petition as a part thereof contains 
the various Certificntes of Exceptions numbered from One 
(1) to Eight (8), inclusive. These JDxceptions present and 
illustrate the various errors committed during the course 
of the trial, each and all of which said errors are *as-
2~~; signed by· your petitioner as grounds for reversing· the 
judgment of the trfol Court. 
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STATEMENT OF THE CASE. 
The accused was indicted, tried and convicted of involun-
tary manslaugllter. The evidence was entirely circumstan-
tial. 
On the early morning of August 4, 1940, James Cridlin, 
the deceased, was riding· in an automobile which was driven 
;by ,J. K. :Morrison. The Morrison car was proceeding in a 
westwardly direction on the Newport News Highway at a 
point between Bottoms Bridge and Seven Pines. This is n 
three lane hig)lway. The car, which according to the evi-
dence, was driven earlier on the night in question by the de-
fendant, Andrew ,v agner, was, also, proceeding in a west-
wardly direction. .John Austin, whose car wa.s involved in 
the accident, was proceeding· in the opposite direction. 
After the accident three cars were found damaged on the 
highway. The :Morrison and Austin cars were about seventy-
five yards east of the car which had been driven earlier in 
the evening; by Andrew vVag11er. The ·w agner car was off 
on the side of the road. The Morrison and Austin cars 
were about ten feet apart. The Austin car was headed back 
west, that is, it wa.s turned around in the opposite direction 
to which it bad been proceeding, and the Morrison car was 
headed north across the road. The Wagner car wa~ 
3° painted *blue, the Austin car was painted black, and the 
Morrison car was painted black. 
There were no ,vitnesses who described how the accident 
took place. Morrison, the driver of one of the cars, was 
knocked unconscious ; Cridlin, one of the passeng·ers in his 
car, was killed, and the other passenger, Jordan, did not 
testify. Austin was, also, knocked unconscious. 
Earlier in the night the defendant had been seen at two 
points east of the scene of the acc.i.clent, namely, at Mrs. Moss' 
Store, and at Wigington 's Store, east of Bottoms Bridge, 
in New Kent Countv. The Moss Store was about a mile 
east of the accident. · Wigington 's Store is six or seven mile~ 
east of the point of accident. 
The Austin and Morrison ears ,Yere .badlv dama!ted. Cridlin 
was killed.. ·· ~, 
The defendant was seen earlier on the morning- of the ac-
rident some distance from the scene of the accident bv Of-
ficer Hackett. W ag·ner denied that he was driving the car, 
hut reported that the car had_ been stolen from Wigington 's 
RtorC', in New Kent County. The defendant did not testify. 
Andrew W ag'ller v. Commonwealth of Virginia 3 
ASSIGNMENTS o:E, ERROR. 
The record contains eight certificates of exceptions. ,vith-
out waiving· the error set out in the other certificates of ex-
ceptions, we shall in this petition present *for the con-
4* sideration of the Court those errors which are most ap-
parent. 
CERTIFICATES OF EXCEPTIONS ARE AS FOLLOWS: 
1 and 2-Relating to the jury which tried the defendant, 
and motion to continue. 
4-Evidence of Alice Cooke. 
5-Evidcnce of Mrs. Agnes A. Moss. 
6--1\fotion to strike tl1e. evidence. 
8-1\fotion to set aside the verdict of the jury as being con-
trary to the law and the evidence, and without evidence to 
support it. 
FIR.ST AND SECOND ASSIGNMENTS OF ERROR. 
That the jury was not an impartial jury. 
That the case sbouJd have been continued. 
The above two phases of the case will be discussed together. 
They take up assignments of error set forth in Certificates of 
Exceptions Nos. 1 and 2. 
The reeord discloses (Pag·es 1,1 to 17) that counsel for 
the accused objected to the jury then summoned trying· tho 
case. The day before the trial the defendant, Andrew vVag-
ner, had been tried for driving· a car under the influence of 
intoxicants; a number of the jurors who were on tl1e panel 
in the instant case had heard the other case tried, and, in 
fact, some of them sat on the jury; that althoug·h Wag:ner 
had been acquitted of the cl1arg-e of driving· under the in-
fluence of intoxicants, counsel felt that the jury was not n 
fair and ~impartial jury, clue to the fact that a number 
5* of them had heard the previous case tried. Counsel, 
also, attempted to protect this point by moving the Court 
to continue the case, which motion was, also, overruled. 
We respeetfullv insist tlrn.t the jury impaneled was not a 
fair and impartial jury. 
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AUTHORITIES ON THE QUESTIONS. 
Bausell v. Connnoriwealth, 165 Va. 669; 181 .S. E. 453. 
THIRD AND FOURTH ASSIGNMENTS OF E,RROR. 
That certain parts of the evidence of Alice Cooke and 
!frs. Agnes A. Moss should not have been admitted. 
That it was prejudicial to the rights of the accused. 
Miss Alice ·Cooke was introduced as a witness on behalf 
of the Commonwealtb, and over objection of counsel for the 
defendant, she vms permitted to testify as follows: 
Q. "Did you see that car g·o up the road?" 
A.. ''I saw it going• out in the road _and g·o up the road to-
wards Seven Pines.'' 
Q. "Did you see how it was being· driven t" 
A. "He went out from Mr. ·wigington's place driving 
right fast.'' 
6* *Mrs. Agnes A. :Moss was introduced as a witness on 
·behalf of the Commonwealth, and over objection of 
counsel for tbe defendant, she was permitted to testify, as 
follows: 
Q. "'Vbat was the condition of Andrew ·w agner at the 
time you saw him 1'' 
Q. "What condition was he in when he c.ame to your 
place?'' 
A. "Well, I could see he had been drinking-." 
Q. "You would say be was drinking at that time?" 
A. "Yes." 
"\Ve respectfully submit that this evidenc.e was prejudicial. 
It was both remote in time and distance from the point where 
·Cridlin waH killed. It will be noted tba t the point where 
the witness, T\fiss Cooke, saw "\Vag·ner was some seven miles 
east of the point of the accident, and the time Mrs. Moss saw 
Wabrner was considera.bl)r ove1· an hour prior to the time of 
the accident. 
L;tz v. Harman. 151 Va. 368. 
Grinstead v. Jfa.yhew, 167 Va. 19. 
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:FIFTH AND SIXTH ASSIGNMENTS OF ERROR. 
Motion to strike the evidence of the Commonwealth. 
Motion to set aside the verdict of the Jury as being con-
trary to the la.w and the evidence, ~·and without evidence 
7''!; to support it. 
These two assig11ments of error, we shall consider to-
gether. 
This case is one of circumstantial evide;nce. No witness 
has placed Wagner in the car at the time of the accident, or 
placed him at the scene of the accident. It is true that Mrs. 
Agnes A. Moss, a witness, saw him more than an hour prior 
to the accident, and that later at a point six or seven miles 
east of the accident he was seen by the witness, Miss Alice 
Coo Im. (We respootf ully submit that as heretofore stated 
in the petition that suc11 evidence was inadmissible.) 
On Page 74 of the Record, Jfrs. Moss was asked the fol-
lowing question: 
Q. "You don't know who was driving the ·wagner carf'' 
and she answered: 
A. ' 'No, sir, I don't.'' 
Her other testimonv shows that she concluded that it was 
the Wagner ca1· she did see going· westwardly a short time 
before the accident, but as stated, slrn positively did not 
identify the driver as Wagner. 
We admit that the finger of Huspicion points to *Wag-
8* ner, but we earnestly contend that there was not suffi-
cient evidence introduced upon the trial of this case to 
prove him guilty beyond all reasonable doubt. As said by 
Chief Justice Campbell in the recent case of Stone v. Com-
m rmwealth, 176 VI\. 570: · 
"It is a canon of c.riminal law that it is not sufficient to 
ercate a suspicion or possibility of guilt, but the evidence 
must go further a.nd exclude every reasonable hypothesis 
except that the accused is guilty of the offense charged in 
the indictment.'' 
and further: 
'' The following· lnngung-e employed by Prentis .J., in Lind-
say "· C'om,mon.wralth, 185 Va. 580, 115 S. E. 516, applies to 
the instant case : 
" n.,v e are alwavs most reluctant to disturb a verdict which 
has been approved by tl1e trial court, but giving· all of the 
6 Supreme Court of Appeals of Virginia 
evidence in this record our most careful consideration, we 
are driven to the conclusion that unless the rule which re-
quires the Commonwealth to prove crime to the exclusion of 
every reasonable doubt is to be abrogated, this judgment 
must be reversed. ' '' 
Wherefore,. for the foregoing· and other errors apparent 
on the face of· the record and which will be more fully gone 
into, your petitioner prays that a writ of error and si1,per-
sedeas from said. judgment of conviction may be awarded; 
that the same mav be reviewed and reversed. 
* And your "petitioner prays that an opportunity may 
9* be granted for an oral statement of his reasons for re-
viewing the decision of the Circuit Court of the County· 
of Henrico hereinabove complained of. 
A copy of this petition was delivered to the Honorable 
Harold M. Ratcliffe, Commonwealth Attorney for the County 
of Henrico, on the 6th clay of August, 1941. 
Respectfully submitted, 
ANDREW vVAGNER, 
By ·w. W. BEVERLEY, 
LEITH S. BR,E,MNER, 
Counsel. 
vV. W. BEVERLEY, 
Attorney-at-Law, 
Travelers Building·, 
Richmond, Virginia. 
LEITH S. BREMNER, 
Attorney-at-Law, 
State-Planters Bldg., 
Richmond, Virginia. 
We, vV. "\V. Beverley and Leith S. Bremner, Attorneys-at-
Law, practicing- in tl1e Supreme Court of Appeals of ViY-
ginia, do certify that in our opinion there is error in the 
record sufficient to warrant a reversal of tlie judgment set 
forth in tbe forcg·oing petition. 
Received August 7, 1941. 
Received Ang-. 29, l941. 
·w. vY. BEVER.LEY, 
LEITH S. BREMNER. 
1vL B. W AT'DS, Clerk. 
C. V. S. 
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Writ of error and s1upersedeas granted but not to operate 
the plaintiff in error from custody, if in custody, or from 
bail, if out on bail. 
Aug. 29/41'. 
Rec'd. August 29, 1941. 
RECORD 
page 1 ~ VIRGINIA: 
COUNTY OF HENRICO, To-wit: 
C. V. S. 
M.B.W. 
Pleas before the Circuit Court of the County of Hen-
rico, at the Courthouse, on Wednesday, the 7th day of 
April, 1941. 
Be It Remembered, that heretofore, to-wit: 
At a Circuit Court beg·un and held for the County of Hen-
rico, at tlrn Courthouse, on ·Monday, the 7th day of October, 
1940, W. Hug·h Sanders, Gentleman, lForema.n, R. S. Christian, 
W. Melville Brown, Ellison P. Gaulding, M. L. Madison, C. L. 
Guthrie, and Ben Houston ( c), were sworn the specific Grand 
Jury of inquest for the body of Henrico County, and having 
received theiu clmrge, withdrew to their room and after some 
time returned and in open Court, presented: 
'' Commonwealth 
V. 
Andrew vVagner 
An Indictment for a Felony. 
A True Bill.'' 
Whic.h said indictment is in the following words and fig-
ures: 
Virginia: 
County of Henrico, To-wit: 
In the Circuit Court of the County of Henrico. 
8 Supreme Court of .Appeals of Virginia 
The Grand Jurors of the Commonwealth of Virginia, in and 
for the body of the County of Henrico, duly summoned to 
and now attending said Court, on their oaths present, that 
Andrew Wagner on the 4th day of August, in the year one 
thousand nine hundred and forty in the said County 
page 2 ~ and within the Jurisdiction of the said Circuit Court 
of the County of Henrico, unlawfully and f eloni-
ously did kill and slay one ,James Cridlin, against the peace 
mid dignity of the Commonwealth of Virginia. 
:Mrs. Ag11es S. Moss, Elizabeth Bean, Pearl Mitten, L. T. 
Gray, :Mac \Vig'ington, Jolm Owen McNeil, D. R. Haskett, 
Alice Cooke, J olm Austiu, Witnesses sworn and sent by the 
Court to the Grand Jury to give evidence. 
'' Commonwealth 
v. 
'' Andrew W ag·ner 
I\L W. PULLER, Clerk. 
''ENDORSED'' 
'' A.n Indictment for a Felony. 
'' A True Bill. 
''W. HUGH SANDERiS, Foreman.'' 
And at Another Day, To-wit: At a Circuit Court con-
tinued by acl:ioul'nment and held for the County of Henrico, 
at the Courthouse, on Vil edncsday, tl1e 16th clay of October, 
1940, tlrn following order was entered: 
"ORDER OF OCTOBER. 16, 1940". 
Virginia: 
In the Circuit Court of the County of Henrico 
October 16, 1940. 
page 3 ~ Andrew Wag·ner, who stands indicted of a 
felony hy him committed that he did unlawfully and 
feloniouslv kill and slay one, lames Cridlin, wa.s this day 
set to the bar in the· c.ustody of the jailor of this Court, there-
of arrahmecl and upon his arraignment in person pleaded 
not guilty to said indictment. 
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And the jurors summonsed under writs of venire f acias 
for the trial of said prisoner a panel of twenty (20) were 
selected and found free from exceptions and the Attorney 
for the Commonwealth and the said prisoner alternately 
struck from the said panel the names of eight (8) of said 
jurors~ thereupon the remaining twelve (W) to-wit :-0. H. 
w·aniner, Henry G. Emrick, Robert E·. Nauman, I. .A. 
Knight.on, John G . .Armistead, Hugh Skipwith, I. T. Bowles, 
.John T. Ruffner, Eddie M. Burnett, E. L. Hare, Jr., R. T. 
Martin, and R.. R. Ha LTison, were empanelled a jury for the 
trial of said prisoner, who were sworn to well and truly try 
mid true deliverance make between the Commonwealth of 
Virginia and the said Andrew ,vagner, and a true verdict 
give according to the evidence, and having heard the same 
retired to their room to consult of their verdict, and after 
8ometime returned and in open court f ouud the following 
verrlict: ''We, the jury, find the accused guilty as charged 
in the indictment and fix bis punishment at three years in 
the State Penitentiary." (Sig·ned) R. T. Ma.rtin, Foreman-
Oct. 16, 1'940. 
And thereupon the prisoner by his attorney moved to set 
aside the verdict as contrary to the law and the evidence, for 
misdirection of the jury, for th~ ,Court's failure to strike 
the Commonwealth's evidence; no evidence to support the 
verdict, to which motion the Court continued. 
And he was allowed to depart under the terms 
page 4 ~ of his recognizance entered into before the Trial 
,Justice Court of this County. 
And Now. at This Day, To-wit: At a Circuit Court con-
tinued by adjournment, and l1eld for the ·County of Henrico, 
at the ·Courthouse, on the day and year first herein written, 
to-wit: On Wednesday, tl1e 9th day of April, 1941, the follow-
ing- order was entered: 
"ORDER OF APRIL 9, 1941". 
Virginia: 
In the Circuit Court of the County of Henrico. 
April 9, 194-1. 
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Commonwealth of Virginia 
v. 
Andrew vVag'Iler 
"ON AN INDICTMENT". 
This day came ag:ain the accused in person, and by his At-
torney, and also came the Attorney for the Commonwealth, 
and the Court having maturely considered the accused mo-
tion to set aside the verdict of the jury in this case, doth over-
rule same. . . 
And thereupon it being demanded of said prisoner if he 
had anytl1~_iigJo say why judg1ncnt should not be pronounced 
against hiuf"~f or said offense, and nothing- being offered or 
alleged in delay thereof, it is considered by the Court he be 
imprisoned in the public jail and penitentiary house· of the 
Commonwealth of Virginia, for the term of three years, the 
period ascertained as afore said. 
And it is ordered that as soon as possible after the ad-
journment of this Court, that he, the said Andrew 
page 5 ~ Wagner, be delivered into the care and custody of 
the .Superintendent of the Penitentiary, there to be 
kept imprisoned and treated in the manner prescribed by 
law. 
The accused, by his attorney, having excepted to the rul--
ing· of the Court against him on the trial of the case, and 
leave is given him to prepare and tender his bills of excep-
tions within the time prescribed by law. And the defendant 
inthnating llis inten1.ion of applying for a writ of error to the 
jud~ment aforesaid, execution thereof is suspended until the 
fir~f: claY of the next tei·m of this Court. 
And thereupon the said defendant. appeared in Court, and. 
with Goorp:e L. Wagner and ,John L. Wag11er, his sureties, 
acknow]Pdged themselves jointly and severally indebted to 
the Commonwealth of Virginia, in the sum of One Tl10usand 
Dollar~, to be levied, etc. Yet, upon this condition, if the 
~mid Andrew ,v ag;ner shall pcnmnally appear here before 
this Court on the first day of the next term thereof (July, 
1941 ), to answer for the off()nce whereof he stands charged 
convicted and sentenced, and shall not depart thence witl1-
out the leave of the Court, then this recognizance shall be 
void. 
And at Another Day, To-wit: At a Circuit Court con-
tinued h·r aclfoumment and held for the County of Henrico, 
nt the C'o11 rtl1ouse, on Satmday, the 7th day of June, 1941, 
th0 folk,wing- order wa~ entered: 
Andrew Wagner v. Commonwealth of Virginia 11 
"ORDER OF' .TUNE 7, 1941". 
Virginia: 
In the Circuit Court of the County of Henrico. 
page 6 ~ Commonwealth of Virginia, Plaintiff 
v. 
Andrew Wagner, Defendant 
ORDER OF CERTIFICATES OF EXCEPTIONS. 
This day cnme the defendant, Andrew Wagner, by coun-
sel, and tendered and presented to the Court a certificate 
of the evidence and exhibits in this case, and a certificate 
of all instructions g;iven by the Court in this case, a.nd his 
eight certificates of exceptions numbered 1, 2, 3, 4, 5, 6, 7, 
and 8, and moved the ,Court that the same be signed, sealed 
and enro1led and made a part of the record in this case. 
And it appearing that the Commonwealth's Attorney of 
Henrico County, Virginia, has had reasonable notice of the 
time and place when the said Certificates of Exceptions should 
J~e tendered and presented to the Judge of this Court, as· 
cvideneed by a notice from the defendant's counsel to the 
Commonwealth's Attorney, Hon. Harold M. Ratcliffe, the 
Court doth this day, that is to say, on the 7th day of June, 
J941J and within sixty· days from date the final judgment in 
this case wns entered, sign, seal and file all of said Certifi-
cates of Exceptions, and they are severally hereby executed 
nnd made a part of the record in tbis case. 
Given under my hand this 7th day of June, 1941. 
,JULIEN GUNN, 
.Judge of the Circuit Court of 
Henrico County, Virginia. 
Teste : Tl1is 7th day of ·June, 1941. 
,JULIEN GUNN, 
Judge of the ,Circuit Court of 
Henrico County, Virginia. 
pag·e 7 ~ The Defendant's Certificates of Exceptions are 
in the following words and fig11res : 
"CERTIFICATE OF E.XCEPTION NO. 1". 
Virginia: 
In tbe Circuit Court of Henrico County. 
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Commonwealth of Virginia, Plaintiff 
v. 
Andrew ,v agner, Defendant 
DEFENDANT'S Cl~RTIWICATE OF EXCEPTIONS N0.1. 
Before the jury w·as called, counsel for the defendant as 
shown by the record, stated his objection to the jury on the 
ground that the jury summoned to try the case was not a 
fair jury, because a number of those on the panel had heard 
the evidence on the previous day on another criminal charge 
against the defendant, namely, the charge of driving under 
the influence of intoxicant8, and that by having· heard such 
evidence, they were compelled to be prejudiced. The Court 
overruled the said objectionR of the defendant, after he called 
the jurors in question and examined them on their voir dire. 
Upon the examination, the jurors stated that they were not 
prejudiced by the previous trial of the accused, and the Court 
further state8 that inasmuch as the defendant had been ac-
quitted on the trial, he could not be prejudiced. To which 
ruling of the Court, the defendant, by counsel, duly excepted. 
JULIEN GUNN, 
Judge of the ,Circuit Court of 
Henrico County, Virginia. 
Testc: This 7th day of June, 1941. 
JULIEN GUNN, 
.Judge of the Circuit Court of 
Henrico County, Virginia. 
png-e g ~ ''CERTIFICATE OF EXCEPTION NO. 2''. 
Virginia: 
In the Circuit Court of Henrico County. 
Commonwealth of Virg'inia, Plahltiff 
v. 
Andrew Wagner, Defendant 
DEFENDANT'S CE-RTIFJCATE OF EXCEPTIONS NO. 2. 
After the Court on~rruled defendant's counsel's objec-
tions to the jury, as set forth in Certificate of Exceptions 
No. 1, the defendant, by counsel, moved the Court for a con-
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tinuance, insisting, in spite of the fact that the defendant 
was acquitted on the previous day for driving under the in-
fluence of intoxicants, the jurors would be prejudiced by the 
mere fact that the charge of driving under the influence of 
intoxicants was made against him. 
But the Court overruled said motion, after having ex-
amined the jurors, and after they stated that they were not 
prejudiced against the accused, and that th~y could give him 
a fair and impartial trial. 
JULIEN GUNN, 
Judge of the Circuit Court of 
Henrico County, Virginia. 
Teste: This 7th clay of June, 1941. 
page ·g ~ Virginia : 
JULIEN GUNN, 
Judge of the Circuit Court of 
Henrico County, Virginia. 
In the Circuit Court of Henrico County. 
Commonwealth of Virginia, Plaintiff 
v. 
Andrew "\Vagner, Defendant 
DEF:F~XDANT'S CERTIFICATE OF EXCEPTIONS NO. 3. 
The fo1lowing evidence, accompanied by exhibits, which 
wel'e introduced in evidence in this case before the jury, is 
all the evidence introduced at the trial of this cause. 
JULIEN GUNN, 
Judge of the Circuit Court of 
Henrico County, Virginia. 
Testc: This 7th day of .June, 1941 . 
. JULIEN GUNN, 
.T udge of the Circuit Court of 
Henrico County, Virginia. 
14 Supreme Court of Appeals of Virginia 
page 10 ~ Virginia: 
In the Circuit Court of Henrico County .. 
Commonwealth of Virginia 
v. 
Andrew "Wagnel'' · 
Transcript· of testimonv and other incidents in the trial 
of the above styled case before the Hon. Julien Gunn, Judge 
of said ,Court, and a jury, on the 16th day of October, 1940. 
Appearances: H. l\L Ratcliffe, Esq., Commonwealth's At-
torney. 
'\V. W. Beverley, Esq., counsel for defense. 
page 11 ~ :Mr. Beverley: If Your Honor please, yester-
day I had a conference with you and the Common-
wealth's Attorney with reference to the case of Andrew ·wag-
ner whic.h is set for trial this morning. On yesterday An-
<lrew ·wagner wns tried on an appeal warrant for operating-
a car under the influence of liquor. I think it went over from 
the last term of Court. I did not represent Mr. Wagner; 
J\fr~ .To~ Williams represented :Mr. Wagner. At that time 
~even on thi~ panel were called in that case and, of course, 
five i_;:iat on the case. I expect to put ]\fr. Joe ·wmiams on the 
stand nnd I think it will also be admitted by Mr. Ratcliffe, 
the Commonwealth's A ttomey, tltat five or six of the jury-
men staved ]1ere and heard the evidence in that case. In the 
lower court there was also a warrant. charging Wagner for 
opPrating hiR car under the influence of liquor at the time 
(h-frUiu wa$ ki11ed on this invohmtarv manslam>:hter indic.t-
men t which we have here today. It is·· true tha.t \Vagner was 
nr.quitt0ci 011 that other charg;e, but there are certainly twelve 
of this jury or four who sat here and heard the charge read 
agaim .. t. llim nnd I am sure that he would certainly be preju 
dicorl in tl1i~ ca~e to have that same jury sit in tl1is case. 
The Court: You rrwnn those five? 
]\fr. Hnverlev: All of them tliat heard the evidence in that 
case. They are bound to know something- about 
page J.2 ~ tl,e cm~e that lte ]ms been here only yesterday on 
the clrnrge of operatin~· a car under tlie influence 
of liquor. 
Th,J f1011rt: ,vhv do you say thev would be prejudiced? 
Mr. Reverlev: I think tl1at would be because in this case 
the eviclcnr<? is ~rning to disclose he was under the influenct1 
of liquor ,~lhcn tl1e accident occurred in this case and with 
Andrew "\Vagner v. Commonwealth of Virginia 1$ 
that additional evidence which is really something- in refer-
ence to his character and as to the operation of a car and 
putting two and two together I think he would certainly bl~ 
prejudiced. 
The Court: I am assuming that they are conscientious 
jurors and I am assuming they are without prejudice or bias 
but I will put them on their voir dire and examine them uu-
der the assumption that they are reputable citizens of this 
county and that they will observe their oath and I will call 
those jurors on that jury and those jurors who were sitting 
in the courtroom and examine them separately and apart 
from the other jurors. 
Mr. Beverley: If Your Honor please, I think that would 
just emphasize it that much more by doing that and I think 
that would be that muc.11 more prejudich1l by that procedure. 
The Court : I think they would lean back in the other di-
rection under those circumstances. I think rather than to 
show what might be construed as their prejudice 
page 13 ~ they would be inclined to lean in your favor or in 
favor of the accnsed to show they were not preju-
diced a~·ainst him. That would be my react.ion to it. 
l\fr. Beverley: If Your Honor plea.se, at this stage I want 
to make-it two motions and I want to have them in proper 
order. Are you going to pursue that line on the voir dire? 
TJ1e Court : Yes. 
Mr. Beve11ley: Then in view of that fact I am going to 
call to the stand Mr. Puller to prove the warrant and also to 
prove the warrant they had yesterday in that case unless 
it is a dmi ttecl-
:wr. Ratcliffe: ,v e admit that. 
The Court: Let that be shown, that the Commonwealth'~ 
Attorney and the counsel for the defendant a.gree that copies 
of the warrauts slmll be introduced and the record of t]w 
nroceeclings of yesterday shall be introduced in the record 
here. 
ifr. Beverley: I would like also to introduce 1\1:r. ,Jo3 
WUliarns as a ·witness and have him sworn to testifv unlesf:l 
it is admittrd that over half of the panel of this jm:y heard 
tho (•,,idence-
Th() Coul't: No, I am not g·oing to do that. I am going-
to cal] those jurors. Mr. Puller, you have those jurors that 
sat in the trial yesterday; you make up that list 
page 14 ~ and then I will ascertain what jurors were in tl1e 
courtroom; I think three 0r four were sitting· in 
here. I will ascertain wl10 they were and I will make a list 
of those. 
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Mr. Beverley: I also ask for a continuance on those 
grounds. 
The Court: Your :Motion is overruled. 
}Ir. Beverley: Exception noted. I understand the Com-
monwealth bas waived the affidavits, etc., necessary for me 
to produce and that all the matters of fact are ag-reed and 
we can make up a record accordingly. 
The Court: Yes, sir. 
Note: The jurors were examined on their voir dire. 
Mr. Beverlev: I still renew my motion for this reason 
that the character of the accused cannot be put in evidence 
and that when a person is charged with a ,crime, although 
he is acquitted, it certainly makes against him as to his char-
acter and under the Constitution the Commonwealth cannot 
put in evidence the character of the accused unless it iR 
.brought in by proof of g·ood character. Therefore, conclu-
sively these jurors are bound to know this man ba.s .been ar-
rested and has been tried and several of these jurymen have 
sat on his case and for that reason they are bound to con-
sider his reputation. 
The ·Comt: Mr. Beverley, I think your point 
pag·e 15 ~ would be well taken if he were convicted on yes-
terday, but this jury after deliberation, after all 
the evidence was in and after being instructed by the Court 
found this man of good character and acquitted him of the 
charge and, therefore, I think his ease stands stronger be-
fore the Court and jury than it would be if he had been 
convicted or if it had not come out at all. The jury has placed 
the f.~tamp of g·ood character on tl1e accused and I do not 
think they are prejudiced. Therefore, your motion will have 
to be oYerrnled. 
1\fr. Beverley: Furthermore, I just say this that he WHH 
convi~tecl in the lower court. Of course, that conviction did 
not ~taml here. 
The Court: Of course, not. It romcs up de novo. This 
jury paid uo attention to what took place in the lower court. 
Mr. Ratcliffe: This jury did not even know what took 
place in the lower court hecansc we have a separate war-
rant tlrnt g;oes to this jury and they don't know what takes 
pfa.cc in the lowe1· court because that does not go to them. 
The (omt: Let it be shown that the counsel for the de-
fc·r.dnnt hrought this to the attention of the jury that has 
jm3t heen swom on their voir dire and that it was not brought 
to their atte11tion yesterday and so far as the rec.ord shows 
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they knew nothing 9f this man having· been tried 
page 16 ~ in the lower court and convicted there. 
Mr. Beverley: I cannot consider that this jury 
was sworn on their voir dire. The prisoner has not pled in 
this case and we l1ave not drawn the jury in this case. It 
was just a motion that I made and therefore if it is brought 
to their attention I did not intend it to happen that way, 
hut they still now have knowledge of it and have not yet been 
called on their vofr dire. 
The Court: Just eliminate "on their vofr dire'' and say 
on the suggestion and on motion of counsel for defendant 
the Court examined these jurors. 
]\fr. Beverley: If Your Honor please, I hate to object, 
hut I certainly have to for the reason is that it was the sug-
g·estion of the Court that they were examined. I made my 
motion und I did not ask you to call these jurymen in here 
and ask this question. That was done on motion of the Court. 
The Court: Yes, but it was on the question raised by 
counsel for defendant tlia.t the Court called this jury and 
wanted to satisfy himself and wanted to satisfv counsel for 
the defendant that tlie jury was not prejudiced· and that the 
fact they were in the courtroom yesterday and the fact some 
of t]1em served on the jury did not prejudice them against 
the defendant and that they could give him a fair and im-
partial trial on the evidence today. 
page 17 ~ Mr. Beverley: It was on the question of my 
motion to quash thC' wari·imt and also my motion 
to continue the case, asking· for a. continuance on those 
· grounds. 
The Court: Yes, sir. The mot.ion is overruled. 
:Mr. Beverley: Exception. 
Note : The defendant was arraigned. 
~lr. Beverley: I want to renew mv other motions at this 
time with th0. same H n~;ument and same evidence and same 
objections. It is considered at this time that I make the same 
motiom;. 
The Court : Yes, si 1'; motion overruled and exception 
11c..fod. 
Note: The jury were selected and sworn. 
1mg-e 18} D. R. HASKETT, 
a witness introduced in behalf of the prosecution, 
being first duly swom, testified as follows: 
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DIRECT EXAMINArrION. 
By Mr. Ratcliffe= 
Q. Mr. Haskett, you are one of the State Police Officers f 
A. Yes, sir. 
Q. How long have yon been on the State Police Force! 
A. Four years. 
Q. Mr. Haskett, we have Andrew \Vaguer charged here on 
the 4th day of August, 1940, did unlawfully and feloniously 
kill and slav one lames Cridlin. This came about as the 
result of~ an" automobile aeeident, I believe! 
A. Yes, sir. 
Q. \.Viil you just tell the Court and jury now the facts in 
this matter as you know them; that is, from what you know 
of your own knowledge, not wha.t someone told you unless 
it was ·wagoned 
A. I live at Seven Pines; that. is my headquarters; it is 
out on Route 60 g-oing· east from Richmond towards Williams-
burg. On the morning of the 4th of Aug·nst I was called 
ont of bed there at Seven Pines to go to an acci-
page 19 ~ dent which turned out to he this one. It was 
twenty minutes to three o 'dock when I got out of 
heel and I got in my car and went to the scene which is east 
of Seven Pines, approximately a mile to Thurston's service 
~tation. When I got there I found Wagner's car headed 
back towards Seven Pines or headed west over in the ditch 
on its left-hand side. The left front fender and rear fender 
on the left-hand side was damaged. 
Q. Now will you take the pi.ctn re of the Wagner car out· 
of there? 
A. It is two pictures here of the ,vaguer car. Here they 
are. 
Q. This is the Wagner car that you found! 
A. Yes, sir. 
Mr. Beverley: If you are p:oing to use them I would like 
for vou to mark them for identification. 
:Mr. Ratcliffe: They are marked on the back. 
:Mr. Beverley: I want the record to show them. 
Mr. Ratcliffe: I wish to infroduc.e as Commonwealth's 
Exhibits Nos. 1 and 2 pictures of the W a.gner car. 
Note: Filed and marked nccordingly. 
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Q. Now I note here the vYag11er car in picture No. 1-is 
that the Wagner car? 
A. Yes, sir. 
p~g·e 20 ~ Q. vVhat damage is shown there to that car and 
to what portion of it'? 
Mr. Beverley: If Your Honor please, I think the picture 
speaks for itself. I object to that. 
The Court: Let him point it out and then give the picture 
to the jury. 
Bv Mr. Ratcliffe: 
"Q. Show it to the jury. 
A. The damage is on the left-hand front fender; that is, 
the first point of impact-
l\fr. Beverley: Now I object to that. 
A. ( continued) And went on down the side-
1\fr. Beverley: I object to that. He said that is the first 
point of impact. He doesn't know whether that was caused 
by this accident or some other accident. 
· The Court: Let him show the physical damage. 
By Mr. Ratcliffe: 
Q. Show what physical damage was on the cad 
A. The left f rout fender was dented and had black paint 
on it-this was a blue car-had black paint on the left front 
fender and also on the front door, left side; that was banged 
in and had black paint on it. 
Q. Yon say the \¥ agner car was a blue car? 
page 21 ~ A. Yes. 
Q. And it had black paint on it f 
A. Yes. 
Q. Is this the picture in which the black paint shows f 
A. Yes, sir. I circled the black paint on the blue car with 
white paint and dotted under the black paint on tl1e door 
:md also the fender. 
Q. Now yon found tl1c ,,r agner car, as I understood you to 
say, off on the side of the 1·oa.d 1 
A. Yes, sir. on its 1eft-hanc1 side. 
Q. On the left-1mnd side of the road? 
A. Yes, sir. 
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(J. \\T as ,Yagner there or in the car f 
A. No, sir. 
Q. Now· were there any oiber cars involved in this acc1-
denU 
A. Yes, sir, 75 feet-I mean 75 yards further east there 
were two more ca rs on the highway wrecked. 
Q. Two other cars wrecked on the highway! 
A. Yes, sir. 
Q. Have you pictures of those cars here t 
A. Yes, sir. This one and that one. 
Note: Filed and marked Exhibits Nos. 3 and 4. 
Q. Now can you tell us whose car each one of them is and 
what position they were occupying on the road at the time 
you got there f 
page 22 ~ A. Yes, sir. This car Exhibit 3 belonged to 
John Austin. 
Q. Now whicl1 direction was that car headed when you g·ot 
there? 
A. It was headed back this way. 
Q. By '' lmck this way'' what do you mean! 
A. Headed west. 
Q. Headed towards Ric.hmond f 
A. Yes. It had turned around. 
l\fr. Beverley: I object to tha.t unless he knows it turned 
around. I object to it. 
Bv Mr. Ratcliffe : 
· Q. In which direction was the other cal' headed when you 
got there, the c~n· shown on No. 4? 
A. It "H s headed north across the road. 
Q. vVhosc car was No. 4! 
A. That was Morrison's-Knox :Morrison's car. 
Q. Now in wl1ich car was the boy Cridlin who was killed 
found? 
)[r. Beverley: I object to that unless he knows of his own 
knowledg·e. 
By Mr. Ratcliffe: 
Q. ,vhen you g·ot there did you take anyone out of the car 
or lmd thev been taken out? 
A. No, sir, eYerybody was gone from the scene that was 
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involved in the accident. 
}Jage 23 }- Q. Everybody was gone¥ 
A. Yes. 
Q. All rig·ht, sir. Now did you take any pictures-I here-
with hand you a picture of an automobile marked on the back 
''Austin's car'' and which has a big cross mark on it, ap-
parently with white chalk or white paint. We will introduce 
this one-
lVIr. Beverley: I object to these ·pictures. I don't know 
when they were taken and I object to any pictures taken with 
marks put on them after t~e accident. 
The Court: For the purpose of identification Y 
Mr. Beverley: Yes, sir. 
The Court: You mean as to the ownership of the car 7 
.Mr. Beverley: No, sir. I mean this. Here is a picture 
the officer-I don't know why he did it-put a.n X on the pic-
ture. 
lVIr. Ratcliffe: We will prove why he did that. I showed 
them to lVIr. Beverley and he made no objection. 
Mr. Beverley: I am objecting now. 
The Court: State your objection. 
Mr. Beverley: My objec.tion is he can show these pie~ 
tures were taken, but they have been diang·ed for the rea-
son is there are certain paint marks that have 
page 24 ~ been put on them since the accident. 
l\fr. Ratcliffe: On what t 
Mr. Beverley: On the car. 
The Court : ·what kind of marks f 
l\ir. Beverley: White pa.int marks. 
Mr. Ratcliffe: You didn't object at the time the other one 
,vent in. 
l\fr. Beverley: I object now. 
The Court: _Show when tliey were put there. 
Bv Mr. Ratcliffe: 
·Q. I am herewith handing you a. pictme, which I will in-
troduce as Exhibit No. 5, which has a. white cross mark on 
it. ,vhen was this picture taken and by whom? 
A. It was taken by me a.bout ten days after the accident. 
Q. ·who put that cross mark on there? 
A. I put it on there with some white paint to designate 
the approximate locality of some black paint that was ou 
this car. This is a black car. 
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Mr. Beverley: I object to it because it is not a true pic-
ture of the car taken ten days afterwards and white paint 
marks were put on there by him and they are being- exhibited 
to the jury. It is true they were put on there for identifica-
tion, but I dou 't think it proper to introduce those 
page 25 ~ pictures with the marks on them. He can testify 
as to the different paint-
The Court: __ I think, Mr. Beverley, the paint had nothing 
to do with the accident. As I understand it from this wit-
ness, he pt1:t the paint on there to designate the nature of 
certain injuries to the car so he could explain it to the jury. 
Is tl1at correct? 
The "\Vitness: That is correct.; yes, sir. 
T!Je Court: So, gentlemen, you will just disregard the 
paint marks on there, placed after the accident, except for 
the purpose of identifying how far the injury to the car ex-
tended. 
~fr. Ratcliffe: It was put on there-there were three cars, 
as we have shown, involved in this collision. The Wagner 
car was a blue car and these marks were put on there to 
show where the · cars had come together a.nd seraped paint 
from one car on the other car imd the purpose of that mark 
was to show that paint on there. That n:iark put there was 
where tl1e paint was. 
The Court: Gentlemen, just consider the marks for that 
})U!'fJ(lSe. 
:\:Ir. Heverley: Are you g-oin.g .. to allow the pictures to be 
introduced? 
page 26 ~ The Court: Yes, sir. 
l\Ir. Beverley: I note the exception. 
Note: Picture filed and marked Exhibit No. 5. 
Bv 1\fr. Ratcliffe: 
·Q. Now the Austin car lwre, you put that ,vhite paint mark 
on there? 
A. Yes, sir. 
Q. Now at that point where that rnark is at the time you 
examined tl1e car after the collision what was s]10wn at that 
point? 
A. Blue paint was on this black car rig·ht there-that 
crushed fender. · 
0. ·was that the same color paint that was on the "\'~lagner 
car? 
A. Identically t11e same texture. 
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Q. \Vas it painted on there or could you tell how it was 
gotten on there¥ 
A. It was wiped on there, come from striking and dragging 
against something. 
Q. Now did you take any pictures of the highway at the 
point where this collision o~nrred? 
A. Yes, sir, took two pictures of it. 
Q. Is that a picture of the hig·hway where the collision took 
place approximately? 
A. Yes, sir. 
page 27 }· Q. Did you take that picture? 
A. Yes, I did. 
Note: Filed and marked Exhibit No. 6. 
Q. Can you tell the jury the width of the highway at the 
point where this collision occurred 1 
A. It is about 21 feet approximately. 
Q. You mean the hard surface? 
A. res, sir. 
Q. Three-lane hard surface 21 feet 1 
A. Yes, sir. 
Q. Mr. Haskett, for how far a distance could you see either 
way from the accident either looking east or west? 
A. You can see a g·ood ways east. 
Q. A good ways doesn't mean anything. 
A. I would say a quarter of a mile. 
Q. A quarter of a mile east? 
A. Yes, sir, and approximately the same distance the other 
way. 
Q. Approximately a quarter of a mile west? 
A. Yes, sir. 
Q. At that point? 
A. Yes, sir. 
Q. '\Vas it a hill there or curved road or level road t 
A. It is kind of a gully there, but not very much, just a 
slight one. 
page 28 } Q. Mr. Har.;kett, did you see Wagner that nighH 
A. No, sir, I did not. I went on to the hospital 
from the r.;cene of the accident after I got the road cleared 
And called up and fom1d out who owned each one of the car::, 
and talked to some people there at the hospital, passengers 
in the Austin car, and I came from there out on Nine Mile 
R.oad and ran into vVagner about 50 yards from his house 
in the morning· about 6 o'clock. 
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Q. Around 6 o'clock in the morning? 
A. Yes. (J. Was he at his home or going towards his home? 
A. He was going a.way from his home. 
Q. Leaving his home about 6 o'clocld 
A. Yes. 
Q. ,vhat morning was that; Sunday morning? 
A. The same morning· the accident happened. 
Q. Did you talk to VV agiler? 
A. Yes, sir. 
Q. What statement did he make to you relative to his car 
at the time? 
A. He pulled bis registration card out of his pocket as 
I pulled up beside him and told me that his car had been 
stolen the nig·ht before and that he had caught a ride from 
the New Kent highway up over Bottoms Bridg·e on through 
Seven Pines to Pohlig's Store and that he got off 
page 29 ~ there and went home. 
Q. Diel he tell you where his car was stolen f 
A. Yes, sir. He said it was stolen at Mac Wigington's at 
Inn. That is the other side of Bottoms Bridge, 
east of Bottoms Bridge on Route 60. 
Q. Did he tell you what time it was stolen? 
A. He told me a.t the time or just before Mac closed un 
that night or tha.t morning. · 
Q. Did he state to you what time he got hornet 
A. No, sir, he didn't. 
Q. He dicln 't tell you what time he got home! 
A. No, sir. 
Q. Did you tllen tell him about his car, where it was? 
A. Yes, sir. I told him his car was down there, that I l1ad 
the car. 
Q. Did you ask him about iU 
A. I did, yes, sir. 
Q. Did he make any further statement concerning it? 
A. He denied driving· it. 
Q. He denied driving- the car on this occasion f 
A. Yes, Rir. 
Q. Was he apparently injured or anything· at the time you 
made the a 1Test of him f 
A. Not apparently, no, sir. 
Q. Did you a nest him at that time? 
A. No, sir. 
pag·e 30 ~ Q. When did you later arrest him? 
A. I arrested him two or three days after that; 
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I don't know the exact time. 
Q. But you didn't make the arrest of him then? 
A. No, sir. 
Q. When you went to the hospital did you see the deceased 
Cridlin? 
A. No, sir, I didn't see him at all. 
Q. You didn't see Cridlin at the hospital? 
A. No, sir. 
Q. You don't know of your own knowledge which car Crid-
lin was riding in? 
A. Not of my own knowledge. 
Q. Did this happen in Henrico County! 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Beverley: 
Q. The accident, you say, happened about one mile east 
of Seven Pines? 
A. Yes, sir. 
Q. How far is that from Bottom's Bridge where the ac-
cident happened approximately? 
A. I would say about 4 miles. 
page 31 ~ Q. Wigington 's is on the other side of Bottom's 
Bridge between there and Williamsburg, isn't it 'Y 
A. Yes, sir. 
Q. You afterwards found out one car was owned by Aus-
tin, one car by Morrison and one by Wagner? 
A. That is true. 
Q. After you phoned the office and got the numbers? 
A. That is true. 
Q. Now the \Vagner car wasn't much damaged except the 
rear wheel where one tire was blown out, wasn't it? 
A. The side door waR lmngecl right sma.rt. 
Q. And the other two ca rs were practically demolished? 
A. That is true, yes, sir. 
Q. How close were those two cars together, the Morrison 
cnr and the Austin car? 
A. I would say 10 feet. 
Q. 10 feet apart and this other car you found out belonged 
to Wag11er was 75 yards west of where these other two cars 
were; is that right? 
A. That is right. 
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RE-DIRECT EXAMINATlON. 
By Mr. Ratcliffe: 
Q. At the scene of this collision did you find any tracks ·r 
A. Yes, sir, I did. About 35 yards from the back of vVag-
ner 's car and about 6 or 7 feet from the edge of 
page 32 ~ the highway there was some dirt on the highway 
that apparently had been knocked off of the car-
either Wagne1·:'s or Austin 's,-as they came together and 
the track ran from there on down to the eclg·e of the harcl 
surface, across the dirt and across the grass and landed back 
of \Vag11er's car. 
Q. ·where \Vag11cr 's car was sittingf 
A. That is true._ 
Q. The track went straight, not straight off, but off the 
highway? 
A. At an angle. 
Q. Does the picture show any track! 
A. No, sir, it doesn't. 
Witness stood aside. 
page 33 ~ J. K. :MORRISON, 
a witness introduced in behalf of the prosecution, 
being first duly s,vorn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ra.tcliff"e : 
Q. Mr. Morrison, were you operating a car on the early 
morning of the 4th of August f 
Mr. Beverley: ,vm you get his name and address! 
By Mr. Ratcliffe: 
Q. ·wm you give yom· name, residence and occupation? 
A . • J olm Knox Morrison; Ston 21, Nine ·rvrne Road. 
Q. vVbat is your occupation? -
A. Farmcl'. 
Q. l\fr. :Morrison, were you opllrating· an a.ntomohile in the 
early morning of Aug·ust 4th, 1940, on the Williamsburg Road 
in tl1e vicinitv of Thurston'~ Service Station! ... 
A. Yes, sir: 
Q. ,vho was in the car with you? 
A. Mr .. J ol'dan and Mr. Cridlin. 
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Q. Is Mr. ,Cricllin the young· man who was killed 1 
A. Yes, sir. 
page 34 ~ Q. vVas your car involved in that accident? 
A. Yes, sir. 
Q. Is this a picture of your car? 
A. That is the car, yes, sir. 
Q. That is your car? 
A. Yes, sir. 
Q. "'What color car was your car, do you know! 
A. Kind of a dark color ; black I think. It was f adecl. 
Q. Now will you tell the Court and jury-were you driv-
ing? 
A. Yes, sir. 
Q. Where was Cridlin sitting· in your car? 
A. Next to the door. 
Q. On which sidef 
A. The right-hand side. 
Q. Which way were you headed? 
A. I was headed towards Seven Pines; up that way to-
wards Seven Pines. 
Q. Were you going east or ,vest f 
The Court : That is west. 
A. Towards Seven Pines from Bottom's Bridge. 
Q. You would be coming west then? 
A. Yes, sir. 
Q. Now, Mr. Morrison, was your car involved in any acci-
dent? 
A. That night, yes, sir. 
Q. Just prior to this accident did a car pass you? 
A. I really coulcln 't say. Of course, it was foggy 
page 35 ~ that night and I was looking to keep my car from 
getting off the road, had my eyes glancing in front 
of me on that side of the road to keep from running off. It 
was foggy and I had to watch the road in order to keep on it. 
Q. You don't know whether one passed or not Y 
A. I couldn't say at all. It could have passed me and I 
not paying· any attention at the time mig·ht have noticed it 
and then not noticed it after that. 
Q. Do you know Andrew \V ag·ner? 
A. Yes, sir. 
Q. Had you seen him thu t night? 
A. No, sir. 
Q. Had you been to M:ac ·wigingfon 's place tha.t night? 
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A. Yes, sir, I went there to meet somebody and they weren't 
there and I came back. 
Q. You left and were coming up the roacl 1 
A. Yes, sir. 
Q. ·when this collision occurred 1 
A. Yes, sir. 
Q. Did somebody run into you or did you run into some-
thing! 
A. I conldn 't say. All I know is I was hit and knocked 
unconscious. 
Q. Your car was struck and you were knocked unconscious? 
A. Yes, sir. 
page 36 ~ Q. That is all yon remember about iU 
A. Yes, sh·. 
Q. But you know Cridlin was in the car f 
A. Yes, sir. 
Q. And Cridlin was killed"? 
A. Yes, sir. 
Q. Which side of the road were yon on prior to or at the 
time you were struck 1 
A. ·1 was on the right-hand side. 
Q. On your proper side on tl1e right when you were struck! 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Beverlev: 
~ Q. You only had one lick; is that. right? You didn't have 
two licks? All I unclerstand---
A. All I know is I was hit and knocked out. I don't lrno,v 
anv more after tha.t. Q. Did you see any car coming that hit you; see any lights? 
A. I couldn't sav. 
Q. YOU didn't SCC any lightR? 
A. I don't even know which direction it came in; the firr,t 
place. I know I was hit. 
Q. But you don't know-you didn't see an;T 
page 37 ~ headlights coming towards you and didn't see any 
red tail lights go by you f 
A. Well, I might have seen them at the time, but I never 
paid any attention to it. because I was watching my side of 
the road. 
Q. You weren't going fast, were you ·t 
A. No, sir. 
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.T. I(. Morrison. 
Q. You weren't· racing, were you? 
A. No, sir. 
Q. The reason; I asked you that question I think it is going 
to develop. You had not raced anybody down the road, had 
vou? 
· A. No, sir. 
Q. And it was very foggy, wasn't iU 
A. Absolutely. 
Q. You couldn't see very far ahead t 
A. No, sir. 
Q. And you didn't see Mr. Wag·ner. Cridlin was in the 
car with you T 
A. Yes, sir. 
Q. Who else was in the car with you f 
A. Mr. Jordan. 
Q. All three of you on the front seat? 
A. Yes, sir. 
Q. And Jordan was in the middle 1 
page 38 ~ A. Yes, sir. 
Q. Did you see this boy Wagner at all that 
night! 
A. No, sir. 
Q. Did you see his car that night f . 
A. No, sir. 
Q. Do you know the car when you see it·? 
A. No, sir. 
Q. And your car was headed towards Richmond-towards 
Seven Pines? 
A. Yes, sir. 
Q. And you had come from vVig·ington 's place which is 
about five miles clown the road? 
A. I don't know exactlv how far. 
Q. It is the other side· of Bottom's Bridge, isn't iU 
A. Yes, sir. 
Q. And you had cornr direct from that place? 
A. Yes, sir. 
Q. Do you remember any ~ar passing you at a rapid rate of 
speed during that time! 
A. No, I couldn't say. If it did, of c.01use, it could have 
been just at the time the accident happened. I couldn't say 
whether it was or wasn't. 
·witness stood aside. 
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page 39 r JOHN AUSTIN, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Ratcliffe : 
Q. You are Jo]m Austin f 
A. Yes, sir. 
Q. Mr. Austin, is that a. picture of your car f 
A. Yes, sir, it is. 
Q. Were you driving this car on the night of August 4, 
1940, on the Wil1ia.msburg Highway! 
A. Yes, sir. 
Q. That is, the early morningf 
A. Yes, sir. 
Q. Which way were you beaded f 
A. I was headed east towards Bottom's Bridge. 
Q. Were you involved in a collision f 
A. Yes, sir. 
Q. Now will you just teII the Court and jury which side 
of the road you were on? 
A. Well, I went to vVashington-
Q. I am talking a.bqut at the time of the coIIision. 
A. Well, I was on tlrn right-liand side of the 
page 40 ~ llighway going east towards Bottom's Bridge and 
had gotten a little from Sevcm Pines and was in 
an accident. 
Q. Will you tell the Court what you Imow about this acci-
denU 
A. AU I know is I was going about 40 or 45 miles an hour 
and I got to a. curve and I noticed a car coming· headon right 
straight into me and I tried to get out of his way, but it 
wasn't no use and just l11~ng up. That is a.II I know. 
Q. That the car was coming-, you were struck and then you 
were knocked ouU 
A. That is all. 
Q. Do you remember how many licks were struck? 
A. No, sir, I don't. 
Q. You can't say whether one or more r 
A. No, sir. 
Q. AU you know you saw this car coming-was the rar 
you sa.w coming at a rapid rate of speed or slow! 
A. Yes, sir, it was flying·, co.ming just as fast as it could 
fly. I know the car hit me, hut I clon 't know who was diiving 
or who hit me. 
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,J oh11, Austin. 
Q. You don't know who was driving-. ·what color car did 
you have! 
A. I had a black car with a green stripe on it. 
Q. A black ca,r with a green stripe? 
page 41 }- A. Yes, sir. 
Q. And that is all you remember of the accident? 
A. Yes, sir. 
Q. Then you were carried to the hospital f 
A. Yes, sir. 
By the Court: 
Q. What make of car were you driving·? 
A. '36 Ford. 
Q. And was it a beadon collision or was there a sideswipe Y 
A. It wa ~ a sideswipe. 
Q. What became of that car after the collision, do you 
know? 
A. No, sir, I don't know anyt]1ing a bout it. I was knocked 
out of my senses. 
Q. You were rendered unconscious? 
A. Yes, sir. 
- Hy Mr. Ratcliffe: 
Q. Do you know whether the car that was coming up the 
road sideswiped yoti or not? · 
A. Vi ell, a11 I know is it fixed me. That is all I know. 
Q. You don't know what l1a.ppened; whether your car 
turned or what happened after that? 
A. It was knocked completely out of control; I couldn't 
control it at all. 
Q. You coulcln 't control it and you don't know where it 
went or whether it hit another car afterwards or not1 
page 42 }- Mr. Beverley: I object to that. There is no 
evidence of that. 
By Mr. Ratcliffe: 
Q. You don't know how many cars were involved m the 
accident at that time! 
A. No, sir, I don't. 
Q. But you do know yours was a. black car? 
A. Yes, sir. 
Q. And you do know you were on your right-hand side of 
the road at the time? 
A. Yes, sir. 
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CROSS EXAMINATION. 
Bv l\il r. Beverlev: 
· Q. It was rather foggy that night, wasn't it! 
A. Yes, sir, it was. It was kind of fog·gy that morning. 
Q. You could see the approac.hing traffic, couldn't you, all 
rig-ht-cars coming? 
A. Yes, sir. 
Q. How many cars did you see coming towards you? 
A. Well, I di<ln 't sec but one headlight a.t the time. 
Q. And that was the car that hit you! 
A. Yes, sir. 
Witness stood aside. 
page 43 ~ MRS. AGNES A. MOSS, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ratcliffe: 
· Q. Mrs. ifoss, will you give your full name, residence and 
occupation? 
A. Agnes Anna :Moss; R. F. D. 1, Sandston, Virginia.; I 
run a place of business on the Williamsbmg Hig·hway called 
Svcamore Inn. 
· Q. Do you know Andrew Wagner? 
A. Yes. 
Q. Did you see Andrew ·wag'ller at your place of business 
on the early part of the night of the Hrd of August or the 
early morning of the 4th of August? 
A. It was August 4th. 
Q. Was that a Saturday nig-ht? 
A. It was one o'clock in the morning·. 
Q. One o'clock. Now you saw him at your place at that 
houri 
A. Yes, sir. 
::\fr. Beverlcv: I would like to know l10w far 
pag·e 44 ~ Sycamore Inn °is from the seene of the accident. 
Bv :Mr. Ratcliffe: 
· Q. Do you know where tbis accident occurred? 
A. It was about Thnrston 's Service Station, about a mile> 
up the road. 
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Mrs. Agnes A .. Moss. 
Q. From your place? 
A. Yes. 
Q. Now you saw Andrew Wagner at your place at what 
]1ourf 
A. One o'clock in tl1e morning. 
Q. What was the condition of Andrew Wagner at the time 
you saw himf 
l\fr. Beverley: If Your Honor please, I object to that. 
That is one mile from the scene of the accident. 
The -Court: ·what time did the accident occur? 
Mr. Ratcliffe: I don't know definitely. The officer got 
the call around three o'clock. Here is the. position the Com-
monwealth is in this case which I would like to state with 
reference to what we expect to show in this case. Now An-
drew Wagner-
1\fr. Beverley: I don't think it's proper to tell what he 
expects to prove before the jury. 
page 45 ~ Mr. Ratcliffe: I am not g·oing to tell what I 
expect to prove, but I am going· to show-this 
much is already evidence ·before the Court: Andrew Wagner 
has denied to the Officer that he was driving his car that 
11i11,·ht. He told the officer and reported bis car stolen. 
Mr. Beverley: I object to that for the reason tlie officer 
did not testify to that. He said he wasn't driving it back 
that somebody bad stolen his ca.r; he went clown to this Wig-
ingfon 's place and it was stolen there. He certainly drove 
it down there; no question about that. 
The Court: I am going· to permit that evidence. The jury 
can put what credence in it tlrnt it deserves .. There is evi-
dence liere the call was nmde a.t tlll'ec o'clock. Now she states 
the defendant was at her pla.ee at one o'clock. I will let her 
state what his condition was at that time, and the jury can 
draw their conclusion as to what had ta.ken place two hours 
from then. I think that iR proper. 
page 46 ~ Mr. Rntcliffe: The officer testified he got out 
of bed at twenty minutes to three; that is when 
be received the call. 
l\f r. Beverley: I note the exception. Now without ob-
jecting to each of these questions--
The Court: Let your exception run to this entire line of 
cxnmina tion. 
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By Mr. Ratcliffe: 
Q. You said Andrew ,v ag·ner was ut your place at one 
o'clock! 
A. Yes.. 
Q. Was ·he driving a car at. that time or noU 
A.. I cottldn 't tell you whether he was driving or not. I 
noticed him when he come in which was one o'clock. 
Q. ·what was l1is condition when he c.ame to your place? 
A. Well, I could see he had been drinking. 
Q. You would say he was drinking at that time Y 
A. Yes. 
Q. Did he talk to you or with anybody in your pince? 
A. vVell, he was talking to several of the customers that 
I bad there. 
Q. How long· did he remain at your place 1 
A. He left there just about twenty minutes to two. 
Q. Do you know whether he left in a car or not t Did you 
see him leave ~1 
page 47 }- A. No, sir, I didn't see him leave in a car. 
Q. Do you know l1is car! 
A. Yes, sir. 
Q. What color is his car°l 
A. It was a blue car. 
. Q. He has a blue car f 
A. Yes. 
Q. But you clidn 't see it that night at your place of busi-
ness¥ 
A. I saw it parked in front of the tanks-my gas tanks 
and I asked him to move the car and he did move it out of 
the driveway. 
Q. Then after moving it he came back in your place t 
A. Yes. 
Q. And stayed there and left about twenty minutes to two Y 
A. Yes. 
Q. Were you closing at that time, the reason you know the 
time? 
A. Yes. 
By the Court : 
Q. Was anyone else iu his automobile when you saw it! 
A. When I made hiin move the car he was by himself. 
By Mr. Ratcliffe: 
Q. Did you refuse to sell him beer 011 tbn t occasion f 
A. ·well, I knew he didn't need any more, yes, sir. 
Q. So you did refuse due to his condition! 
page 48 ~ A. Yes, sir. 
Andrew "\Vagner v. Commonwealth of Virginia 
Mr.~ . .A_gnes A. Moss. 
CROSS EXAMINATION. 
By Mr. Beverley: 
... -
.,=, 
Q. You did sell beer to-you sold Mr. and Mrs. Pollard 
beer, didn't you? 
A. No, not as I know of. 
Q. Would you say you didn't sell them any beer? 
A. Not that night. 
Q. Are you sure of thatf 
A. Yes, sir. 
Q. Were they with Wagner at that time? 
A. No, sir. 
Q. They weren't with W aguer in your place? 
A. They were there a few minutes before he came. 
Q. Weren't they there when he came and didn't he ask them 
to have some beer and you sold them beer? 
A. No, sir. 
Q. You are positive of thaU 
A. I am sure. 
RE-DIRECT EXAMINATION. 
By Mr. Ratcliffe : 
Q. Did you see him when he drove up there! 
A.. No, I clidn 't see him drive up. 
Q. ·when you saw his car what was the condi-
page 49 ~ tion with reference to the water in it. 
Mr. Beverley: I object to that. That is a leading ques-
tion. 
The Court: "With reference to what! 
Mr. Beverley: With reference to water in the car. That 
is certainly leading. 
The Court: I see no objection to it. It may not be relevant, 
but L imagine he is going to follow it up. 
Mr. Beverley: Exception. 
By Mr. Ratcliffe : 
Q. Did vVagner make any statement with reference to bis 
car when he drove up"/ 
A. He told my husband to put some water in the car. 
Q. ·what did he say was wrong with it? 
A. He said it was burning· up, that he was coming down 
the road wide open. 
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J.lfrs. Elizabeth Bean. 
1\fr. Beverley: I certainly object to that. 
The Court : Objection sustained to that. 
1fr. Ratcliffe: That is a statement made by Mr. vVagner 
a bout his own car. 
The Court : She said he said he was coming down the 
road to her place with the thing wide open. This oocident 
occurred an hour after that. I don't think that 
page 50 ~ is relevant. 
"Ti tness stood aside. 
page 51 ~ l\LRR ELIZABETH BEAN, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Ratcliffe: 
··Q. ,vm you please give your name, residence and occupa-
tion? 
A. Mrs. Elizabeth Bean; 1100 Carlisle Avenue, Fulton 
Hill. 
Q. ·were you at the place of l\frs. Agnes Moss on the early 
morning of August 4th? 
A. Yes, I ,vas. 
Q. Do you know Andrew vVagner f 
A. No, I do not. I just met him that night. 
Q: Did he come in there tliat nig·ht '? 
A. Yes, he did. 
Q. About w]mt time 1 
A. Well, I would say it was around about quarter to one 
or proba:bly one o'clock. 
'Q. What was his condition when lie came i11? 
l\-[r. Beverley: If Your Honor please, the same objection. 
The ·Court : Yes. 
page 52 ~ By M 1·. Ratcliffe: 
Q. tT ust state wlmt his condition was. 
A. "\Vell, lie looked to me like he had been drinking. 
Q. Did you see his automobile? -
A. Yes, I did. 
Q. Do you remember what kind of car it was; what co1ol' ! 
A. Yes, sir, it was a green car with crQHm wheels, '36 V-8. 
Q. '36 V-8! 
A. Yes. 
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Q. How long· did he stay at the Moss place t 
A. ·well, he left at twenty minutes to two; drove out of 
the driveway. 
Q. Did yo~ see him drive out? 
A. Yes, I did. 
Q. Who was in the car witl1 him 1 
A. I didn't see anyone in there. 
Q. Was be the only one in there i 
A. The only one I saw. 
Q. Were there lig·hts so you could see Y 
A. Yes, it was; it was all lit up in front. 
Q. How did he drive out of there f 
A. Well, he went out pretty fast. 
M:r. Beverley: I certainly object to how he drove out. 
He mig·ht have gone out 100 miles an hour, but 
page 53 } that has nothing· to do with this accident. 
Mr. Ratcliffe: I tl1ink it does have something 
to do with this accident-
The Court: Just one minute, g·entlemen. Gentlemen you 
will take into consideration the wav in which he drove his 
car, whether he drove it carefully, wliether he drove it straight 
or whether it was going· in irreg1.1lar lines and she may tes-
tify as to that, hut, gentlemen, you must consider this; he 
may have been going out of there at a rapid rate of speed 
at twenty minutes to two and the accident occurred about 
twenty minutes to three and he may have slowed down con-
siderably and you must not let tho rate of speed he was driv-
ing· when he left that place g·overn you as to the rate of speed 
lie was going at the time of the accident. 
Mr. Beverley: I object to any testimony along- that line 
ns to how he drove out. 
The Court: I don't know how fast he was driving. I am 
telling them to disregard the speecl. She may 
page 54 } testify as to his control over the car. Go ahead. 
Bv Mr. Ratcliffe: 
·Q. How did he drive his car out of there? 
A. Well, he went out pretty rapid and threw gravel over 
the back of his cnr wl1en he went out. 
Bv the Court: 
· Q. You mean be went out so fast the skidding of the wheels 
threw gravel f 
A. Yes. 
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By Mr. Ratcliffe : 
Q. Did you see him after I1e got out'? 
A. Did I see him 1 
Q. Yes, after his car g·ot out on the highway? 
A. Yes; he went towards Bottom's Bridge. 
Q. How ~as he driving; driving straight or not f 
Mr. Beverley: I object. 
A. Well, that I couldn't testify to because I couldn't see. 
The Court: She said s11e didn •t know. 
Mr. Beverley: I want to make this further objection. She 
said 110 went out there and went towards Bottom's Bridg·e. 
That is entirelv different from where the scene of the acci-
den{ happened and I still say that evidence should 
page 55 ~ be stricken out. 
Mr. Ratcliffe: vVe expect to show that he dicl 
go towards Bottom's ·Bridg·e. 
The Court: I am letting the evide~1ce stay in. 
Mr. Beverley: Exception. 
Mr. Ratcliffe: He stated I1is car was stolen and we are 
attempting to piece the whole thing up together, connect it 
up from the time he came there with his car. 
Witness stood aside. 
page 56 ~ MISS PEARL MITTEN, 
a witness introduced in behalf of the prosecution, 
being· first duly sworn, testified as follows: 
DIRECT EXAl\HNATION. 
Bv Mr. Ratcliffe: 
·Q. Will you please give your name, residence and occmpa-
tion 1 
A. Miss Pearl Mitten; 11 North 29th Street. 
Q. ·what is your occupation 1 
A. Housewife. 
Q. "\Vere you at the place of busine8s of Mrs. Agnes Moss 
on the early morning· of Aug·ust 4, 1940? · 
A. Yes, sir. 
Q. Do you know Andrew "r agner? 
A. No, sir. 
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Mac Wigington. 
Q. Did you meet him there that night f 
A. I seen him there. 
Q. Do you recognize him in the courtroom? 
A. Yes, sir. 
Q. Will you point him out to the jury? 
Note: ·witness points to defendant. 
Q. Was l1e at Mrs. Moss' place on that ni&:_hU 
A. Yes, sir. 
Q. Wl1at was his condition? 
page 57 ~ A. I would say he was intoxicated . 
.Mr. Bever1ey: I object to that line of testimony. 
The Court: Objection overruled. 
Mr. Beverley: Exception. 
By Mr. Ratcliffe : 
Q. Do you know wha.t time he left there1 
A. About twenty minutes to two. 
Q. Did you see him go awayf 
A. I seen l1im go out of the door. 
Q. You didn't see him after he went out of the door 1 
A. No, sir. 
Witness stood aside. 
pag·e 58 ~ MAC "WIGINGTON, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Ratcliffe: 
· Q. Please g·ive your name, residence and occupation? 
A. My name is Mae ·Wigington; I live in New Kent County 
half a mile from Bottom's Bridge; run a service station. 
Q. Mr. Wigington, were you in your place of business on 
the early morning· of August 4, 1940? · 
A. Yes, sir. 
Q. Did Andrew vVag11er come to your place that morning? 
A. Yes, sir. 
Q. Can you tell the jury approximately what time he came 
theref 
A. About quarter to two. 
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Mac Wigington. 
Q. Did you talk with him? 
A. Yes, I seen him. 
Q. Can you tell the Court and jury what his condition was 
when he was in there 1 
l\Ir. Beverley: I object to that. 
The Court: Objection overruled. 
page 59 ~ Mr. Beverley: Exception. 
A. He was drinking·. 
Q. You say he was drinking? 
A. Yes, sir. 
Q. Did be want to buy any drinks from you 7 
A. No, sir. 
Q. I mean beer or anything? 
A. No, sir. 
Q. How long- did he stay at your place t 
A. He left there a little after two. I close at two o'clock. 
Q. Did he make any report to you of bis car being stolen 
a.t your place 1 
A. No, sir. 
Q. Did be make any statement whatever about it? 
A. No, sir. 
Q. Did you see him go away from your placeY 
A. No, sir, I <lidn 't see him leave. 
Q. You didn't see him leave f 
A. No, sir. 
Q. You don't know how he left f 
A .. No, sir. 
Q. Did you have any report made to you by anyone with 
reference to a car being· stolen at your place that nig·ht? 
A. No, sir. 
pnge 60 ~ By the Court: 
Q. You said he appeared to be drinking! 
A. Yes, sir. 
Q. Did it affect his speecl1 or walk or control of l1is fac-
ulties¥ 
A. Well, his eyes were red. He looked like a person tl1a t 
had been drinking to me. 
Q. How did it affect him f Did it affect him so he coulcln 't 
operate an automobile Y 
A. Well, I couldn't tell about that. 
Q. What did you notice that convinced you that he had 
been drinking! 
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A. vV ell, his eyes were red; looked like a drinking person 
to me. I know him and have seen him under other conditions 
saw him both wavs. 
Q. Did you talk witl1 him f 
A. Yes, I saw him. 
Q. Was his speech affected? Did he appear to know what 
he was doing f 
A. I would say be. was drinking. I didn't say he didn't 
know nothing. 
By Mr. Ratcliffe: 
Q. Let me ask you this. Vvould you have sold him beer on 
that occasion or noU 
A. No, sir. 
page 61 } Mr. Beverley: That is a matter of opinion. 
By the Court: 
Q. Did he ask for a.11y heed 
A. No, sir. 
Mr. Beverley: I object to that wlwlc line of testimony. 
The Court: He didn't answer it. 
Mr. Beverley: The whole matter I don't think is pertinent. 
By Mr. Ratcliffe: 
Q. What time do you close your place 1 
A. At two o'clock. 
·witness stood aside. 
page 62 } MISS ALICE COOKE, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows : 
DIRECT EXAl\HNATION. 
Bv Mr. Ratcliffe: 
.. Q. Will you give your name, residence and occupation? 
A. Alice ·Cooke; San<lston, R. F. D. 1. 
Q. Do you work? 
A. No, sir. 
Q. Do ~vou live at home with your parents? 
... "1.. Yes. 
Q. Miss Cooke were you on tlie early morning of August 
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4th at Mac Wigington 's place down on the Williamsburg 
Highway? 
A. Yes, sir. 
Q. Do you know Andrew W ag11er 7 
A. Yes, sir. 
ci. Didsou see Andrew 'N agner there that mo ming T 
A. Yes, sir, I did. 
Q. What time did you leave Mac ·wiging-ton 's place? 
A. About five minutes past two. 
Q. Did you see Andrew Vvag11er when he left there¥ 
A. Yes, sir, I di cl. 
page 63 ~ Q. How clid Andrew Wag11er leave? 
Mr. Beverley: Now, if Your Honor please. that is at Wig-
ington 's place and that is certainly 5 miles from the scene 
of this accident; it is below Bottom's Bridge in N cw Kent 
County. I certainly object to that testimony. The other 
testimony, of course, was at Sycamore Inn, which was a milP 
which I also objected to tha.t, but this is down below Bottom's 
Bridg·e which the officer testified is over 5 miles from where. 
this accident happened up there one mile east of Seven Pines 
and it seems to me what l1appencd six. or five miles down the 
road is certainly not material in this case. 
The Court: I don't know what she is g·oing to testify to. 
:If she testifies to something that is irrelevant and improper, 
then upon your motion I will strike it out. I understand 
what the Commonwealth's Attorney is purporting to show 
is that he was under the influence of ardent spirits at the 
time the accident occurred and that when be left 
page 64 ~ this place of business that he was under the in-
fluence of liquor. The jury has got to come to 
that conclusion from the way lie operated the car. 
Mr. Ratcliffe: We are also attempting to show-he has 
reported and the evidence is before this jury that he reported 
his car stolen at Mac. ,vigingfon's place. 
Mr. Beverley: Now if there was a warrant charging him 
with ma.king a false report ns to his car, that would be proper 
evidence in that ease, but not proper evidence in this case. 
He is not being; convicted here-
The Court: It certainly goes to his credibility. 
Mr. Beverley: He has not been put on the stand. The 
officer said he reported his car stolen. If Your Honor please, 
that is not affirmative evidence. It is up to the Common-
wealth's Attorney to prove he was driving· at this time. 
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Miss Alice Cooke. 
Mr. Ratcliffe: That is what we are attempting· to show. 
Mr. Beverley: .A.nd w'lmt act of negligence he 
pag·e 65 ~ was guilty of. 
Mr. Ratcliffe: That is what we are trying· to 
do. 
The Court: I don't know what his defense is. The Com-
monwealth's Attorney may be anticipating the defense from 
what has taken place before. I don't know anything about 
the case when it comes up here before me. Go ahead, l\fr. 
Commonwealth's Attorney. 
By Mr. Ratcliffe: 
Q. Miss 1Cooke, you say you left there about what time! 
A. About five minutes past two. 
Q. You say you saw Andrew ,vaguer when he left? 
A.. Yes. 
Q. How did Andrew 1Vagner leave? 
A. He left without m1y lights, didn't put any lights on 
his car. 
Mr. Beverley: I object to that. 
The Court: Disregard that, gentlemen. 
By Mr. Ratcliffe : 
Q. Did he go away in a ca.r ! 
A.. In his car. 
Q. In his car. What kind of car is iU 
A.. He had a '36 Ford, blue with cream colored wheels. 
Q. And he went away in that car? 
page 66 } A. Yes, sir, he did. 
Q. Was anyone in the car with him 1 
A.. No, sir, I didn't see anyone. 
Q. Did you see any car ]eave just ahead of him f 
A. Yes, sir, I did. 
Q. Whose c.a.r was that that left just ahead of him? 
A. Mr. Morrison's. 
Q. vVho was in Mr. Morrison's car? 
A. l\fr. Morrison and the ,Jordan boy; that is the only two 
I knew. 
Q. Were there any more in his cart 
A. One other boy. 
Q. There were three in 1\fr. Morrison's car? 
A.. Yes, sir. 
Q. ·which seat were they occupying! 
A. A.ll of them in the front seat. 
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Miss Alice Cooke. 
Q. :N" ow in Andrew Wag1ier 's car when it left there you 
say there was only one person and that was Andrew Wag-
11er1 
A. Yes, sir. 
Q. And he drove it away? 
A. Yes, sir, he did. 
Q. Did you see that ca.r g·o up the road? 
A. I saw it going out in the road and go up the road to-
wa rcls Seven Pines. 
page 67 ~ Q. Did yon see how it was being dr~ven? 
Mr. Beverley: I certainly object to that. 
Mr. Ratcliffe: If Your Honor please I don't know of any 
law that we can't show-
:Mr. Beverley: This is six miles from the accident. 
The Court: Go ahead; objection overruled. 
:Ofr. Beverley: Exception. 
By Mr. Ratcliffe : 
· Q. How was he driving that car as he went up the road 
or did you see it? 
A. He went out from Mr. W"igington 's place driving right 
fast. 
Q. Did you see it after he g·ot out in the road? 
A. Didn't lrnve any lighh; on it g·oing up the road. 
l\fr. Beverley: I object to that. 
The Court: Objection ~mstained. He may have turned 
the lig·bts on two or tlwce minutes lnter. I 1rnve driven a 
car and started off without lights and somebody called my 
ntteutiou to it; did it the other night. 
Mr. Ratcliffe: It seems to me that is a matter which thir.; 
jury has a right to consider. 
page 68 ~ The Court: No. Objection sustained. 
Mr. Ratcliffe: This collision I1appenecl in about 
six miles. 
The Conrt: Objection sustained. 
BY Mr. Ratcliffe: 
· Q. How far from Mac ,V"igfogtou 's place co:uld you see this 
ear away from bis place f 
A. ,T ust a little distance. 
Q. ·which direction was he headed in when he left ]\foe 
"\Vig-ington 's place f 
A. Towards Sev·en Pines. 
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Miss .A.lice Cooke. 
Q. How long before he left was it that the Morrison car 
left? 
A. Mr. Morrison left before he left. 
Q. Approximately how long, could you say? 
A. About three minutes, I suppose. 
CROSS EXAMINATION. 
By Mr. Beverley : 
Q. You testified downstairs, didn't you, Miss Cooke Y 
A. Yes, I did. 
Q. Didn't you say Mr. Morrison and Mr. Cridlin and Mr. 
Jordan left at approximately the same time, that when they 
pulled out tha.t Wagner pulled out right after the Morrison 
car left? 
page 69} A. About three minutes after. 
Q. You say three minutes? 
A. Two or three. It was a short time. 
Q. Weren't they in sight of each other when they lefU 
I mean the :Morrison car pulled out and as soon as they 
got out then the Wagner car pulled behind it and went up 
the road? 
A. Morrison wasn't in sight when Mr. vVag·ner left. 
Q. He wasn't? 
A. No, sir. 
Q. Wasn't in sight f 
A. No, sir, I couldu 't see it. 
Q. Now you know Wagner, don't you? 
A. Yes. 
Q. Morrison and Jordan and Cridlin were all clown there ; 
they were with this boy, weren't they? 
A. I didn't know Cridlin. I knew !fr. Morrison, but I 
didn't see him with Andrew. 
Q. Were t1iey there at tlw same timef 
A. Yes, I think they were. 
Q. They were in there at the Rame time? 
A. But I didn't see them talking to each other. 
Q. But they were there tog·ether? 
A. I don't know whet.her they were together or not. 
Q. But they were in the same place together? 
page 70 ~ A. No, I didn't sa.y they were together. 
Q. I don't mean together, but in the same room. 
They were in the same room? · 
.A: Yes. 
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Mrs . .Agnes S. Moss. 
Q. And the light was on in there f 
A. Yes. 
Q. And both of them had been there a few minutes, hadn't 
theyt 
A. Andrew had been there about fifteen or twentv minutes. 
Q. How long· ha~ Mr. Morrison been there f ~ 
A. I don't kirow. He was there when I walked in. 
Q. And he left before you and he was there when ·w ag·ner 
was there? 
A. Yes, sir. 
Witness stood aside. 
page 71 ~ MRS. AGNES S. MOSS, 
being recalled to the stand, testified as fallows : 
DIRECT E,XA:MINATION. 
By l\fr. Ratcliffe: 
Q. Do you know what time this accident happened! 
A. No, I don't know exactly what time it happened. 
Q. Well, did you see tlie collision? 
A. No, sir. 
Q. You didn't see the collision? 
A. No, sir. 
Q. Did you hear any cars just before you closed up come 
back up the road ·y 
A. Yes, sir. 
Mr. Beverley: I object to that, what she l1eard cars com-
ing up the road. 
By Mr. Ratcliffe : 
Q. Did you sec \Vagner 's c.ai· when it came back up the 
road f 
A. I seen two cars racing by my pince. 
Q. Well, can you say whether eithei:· ·one of those ca rs was 
w·agner's cad 
A. \Vell, I took it to be Wagner's car. 
Q. Can you give a description of it? 
page 72 ~ A. It is a '36 blue Ford. 
Q. A '36 blue Ford? 
A. Yes, sir. 
Q. Do you know anything about the wheels of it! 
A. It has cream-looking; wheels. 
~-~---
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Mrs. Agnes 8. Moss. 
Q. And you saw that car-wlmt time of the night was that 
and in what direction were they headed at that time? 
A. They were going towards Seven Pines. 
Q. Now what time was that, 
A. Just about ten minutes past two. 
Q. About ten minutes after two? 
A. Yes, sir. 
Q. Now at that time can you sa.y whether or not either 
car was in the act of passing the other and, if so, which one 
was passing? 
A. vVell, they were right side by side when they passed 
my place. 
Q. Which car was on the inside and which was on the out-
side f 
A. It looked like W a.gner 's car was on the left-band side. 
Q. You mean in the center lane of the highway? 
A. Yes, sir looked like it. 
Q. Now approximately how far up the road from that 
point did this collision or accident occur f 
A. Oh, about a mile. 
page 73 ~ Q. Abo11t a mile up the road 1 
A. Yes, sir. 
Q. Did you learn about the accident that nighU 
A. I learned about it about five o'clock in the morning. 
CROSS EXAl\IINATION. 
By Mr. Beverley: 
Q. Now, Mrs. :Moss, you said just now you were closing 
up when be left that night? 
A. Well, I was closing up at one o'clock when a bunch 
started coming; in, but I didn't put my lights out unti] ten 
minutes past two when I saw these cars coming up the road. 
Q. You saw the lights of the ca.rs coming up? 
A. Yes, sir, I saw t]iem. 
Q. You saw the headlights of the cars coming·, didn't you 1 
A. Yes, sir. 
Q. You saw these two cars with the headlights on both 
cars corning up there and both of them racing· and g·oing· right 
fast, weren't they? 
A. YeR, sir, they were speeding. 
Q. And you took one of them to be Wagner's car; is that 
right~, 
A. Well, it seemed to me like it was. 
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,Tolm Owen McNeil. 
RE-DIRECT EXAMINATION. 
Bv Mr. Ratcliffe: 
·Q. You were out there cutting· off your lights1 
A. Getting ready to cut them out when they were coming 
clown the grade. 
RE-CROSS EXAMINATION. 
Bv Mr. Beverley: 
·Q. Yon don't know who W38 driving the \Vagner car? 
A. No, sir, I don't. 
·witness stood aside. 
pag·e 75 ~ JOHN O"WEN McNEIL, 
a witness introduced in ,behalf of the prosecution, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Ratcliffe: 
·Q. Mr. :McNeil, were you on the vVashingfon Highway on 
the morning of the 4th of August? 
A. No, sir. 
Q. I mean tlic vVilliamsbmg Highway. 
A. I live on the ·williamsburg· Hig'1nvay. 
Q. You live on the Willinmsburg Highway? 
A. Yes, sir. 
Q. You live very close to where this accident happened, 
don't you? 
A. Yes, sir. 
Q. Now did you hear the accident? 
A. Yes, sir. 
Q. The collision of the cars? 
A. Yes, sir. 
Q. ·what time did it lmppcn Y 
A. I would sa.v 2 :15 A. M. Q. 2:15? . 
pa.ge 76 ~- A. Yes, sir. 
Q. And you were there at your home at the 
time1 
A. Yes, sir. 
Q. Did you go out to the scene of the accident? 
.A.. Yes, sir. 
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L. T. Gray. 
Q. When you got there how many cars did you seet 
.A. I only saw two. 
Q. You didn't see the third car? 
.A. Not at that time, no, sir. 
Q. Did you later see the third ear? 
.A. Yes, sir. 
Q. Where was that cad 
.A. I would say approximately 300 feet towards Richmond 
from the other two. 
Q·. On which side of the road? 
A. The left-hand side. 
Q. That would be the left-hand side coming towards Rich-
mond or the southern side of the Williamsburg Road? 
A. Yes. 
Q. Did you see Andrew W ag11er there? 
A. No, sir. 
Q. You didn't see him there at all i Diel you see any of 
the people that were inj_ured and hurt? · 
A. Yes, sir. 
. Q. Did you see the boy that was killed f 
page 77 } A. Yes, sir. 
Q. Did you assist in getting those people up and 
getting them to the hospital 1 
A. Yes, sir. 
Witness stood aside. 
page 78 } L. T. GRAY, 
a witness introduced in behalf of the prosecution, 
being· first duly sworn, testified as follows: 
DIRECT JiJXAl\HNATION. 
Bv Mr. Ratcliffe: 
·Q. Mr. Gray, give your name, residence and occupation. 
A. Louis T. Gray; Henrico County; wo1·k for Henrico 
Countv. 
Q. Where do you live? 
A. Seven Pines. 
Q. Mr. Gray, do you know ·of an accident that happened 
just below Seven Pines on the 4th of August, 1940? 
A. Yes. I was out there at Keane's Service Station-do 
you want tbe circumstances leading up to it? 
Q. Yes, sir, just tell us what you know. 
:Yir. Beverley: Of bis own knowledge. 
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L. T. Gray . 
. A. Well, I wasn't sleeping· very well that morning·, quite a 
noise going on, the dogs around there, and about twenty 
minutes to three o'clock as well as I remember, I got up and 
put my clothes on and went out to Mr. Keane's Service Sta-
tion a.bout 100 yards from where I live. I live on the high-
way-less than 30 feet to my back door--30 feet to the front 
door and a.bout 100 yards to Mr. Keane's. I went 
pag·e 79 ~ there to talk to the boy, wasn't sleeping very well, 
and while I was in there four or five colored boys 
came up there in an old car and reported the wreck, said it 
was a terrible wreck down the road and four or five people 
lying dead all over the road, what tbey said. Everybody 
was excited and called the police and ambulance and differ-
ent parties. Well, I went out on the highway after I couldn't 
~·et the phone right away in order to control the traffic there. 
I got in the middle of the road-Nine Mile Roa.d and blocked 
those boys in order to slow them up I thought conditions down 
there like that they would run into the crowd. So they slowed 
up and I stayed ti1ere from that time on and I reckoi1 maybe 
fifteen or twenty minutes later l\fr. Wag·ner's so11 came up 
there and I yelled at the boy and he never stopped-
Q. Who? 
A. Mr. ·wag:ner's son. 
Q. Is this the :boy that came up (indicating defendant) f 
A. Yes, he came up, no hat on. 
Q. You said no hat on Y 
A. Yes, sir. 
Q. Was he walking, running· or riding? 
A. Well, walking pretty fast, come up the side of the ceme-
tery wall. 
page 80 r Q. Up the side of the cemetery wall? 
A. Yes, and turned down the Nine Mile Road. 
Q. Was he coming· from in the direction in which vou 
learned the accident was? · 
A.. Absolutely, coming· up tl1e side of the cemetery wall. 
Q. And he turned which way 1 
A. vVent down Nine '.Mile Road towards Highland Spring8. 
Q. Mr. Gray, do you know .where this officer's car was on 
that occasion 1 
A. I don't know. I didn't go down to the-they ca.Ilecl 
Haskett up there; he was off duty. 
Q. Tlrnt is what I mean. Where did Haskett live f 
A. He lives right across the road with Mr. Keane that 
runs tl1e service station. 
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L. T. Gray. 
Q. Boarding with :Mr. Keane at the time 1 
.A. Yes, and we called him ourselves. 
Q. You called him f 
A. Yes, got the boy to go and call him. 
Q. Did you call him before Mr. '\Vaguer came by or after-
wards? 
A. Oh, it was afterwards. 
Q. After Mr. Wagner came byf 
A. Yes. Wait one minute and I will tell you the reason 
I was out there. vVe had been trying· to get the Count? 
Police ·but coulcln 't reach him and in the meanwl1ile thev told 
us Mr. Haskett was upstairs asleep and he· went 
page 81 ~ up there and woko him and be went down to tl1e 
wreck and took charge of it. 
Q. At the time you called ~fr. Haskett where was Mr. 
Haskett's car, the Sta.te Police cart 
A. Oh, that was parked somewhere near to where M:r. 
Keane's place is, parked in tl1ere somewhere; I don't know 
just where his car was exactly. 
Q. Yon didn't see it yourself f 
A. No, I wasn't there immediately after the accident, and 
I am very sorry I am in it anyway. 
Q. You are sorry it happened? 
~\.. I am a friend of the bov's father. 
Q. Wf' are not asking you to say anything except what is 
the trut]1. 
A. No, sir, absolutely not. 
Q. Mr. Gray, did you ~all to this Wagner boyf 
A. Yes, sir, I bolioa.ed at him and he clidn 't stop. 
Q. Did he tell you-talk to you at all? 
A. He didn't speak to me. 
Q. Did he make any statcm()nt to you whether or not J1is 
car lmd been stolen? 
A. He did not ; he went right up the road. 
Q. Towards his home? 
A. Yes. 
Q. He didn't go up the ,vmiamsburg road but 
page 82 ~ went up Nine Mile Hoad f 
A. Nine Mile Road, absolutely. 
Q. And that was about what time? 
A. ·well, I don't know· exactly; between 3 and twenty-five 
after 3 :00; somewhere along- there. I didn't have a watch 
on, but it was right along in that time. 
W"itness stood aside. 
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Mr. Ratcliffe: The Commonwealth rests. 
Mr. Beverley : If Your Honor please, the Commonwealth 
bas rested and at this time I move to strike the Common-
wealth's evidence. The reason is thev have not made out a 
case. This is a case of involuntary m_Jmslaughter and there 
has to be some specific a.ct whereby the accused is guilty. 
Now the testimony of Morrison was tha.t he did not see any 
c.ar, he never raced any car; he didn't know whether a ear 
passed him or not. All be knows, a. car ran into him. Now 
t.he other car-1\f r. Austin says he only saw one headlight 
and this car came across and hit him. Now there were two 
cars up there in the collision. This third car-how it got 
there the Commonwealth has not proven, whether he wm; 
g·uilty of any negligence or not or whether be was a.t this 
wheel or not. Of course, circumstantial evidence 
page 83 ~ could be broug-ht in, but there is no act of negli-
gence so far proven by the Commonwealth. The 
only act of neg-lig·ence that they tried to prove was one mile 
down the road, that there were two cars very probably speed-
ing and that was a mile from the accident. They certainly 
have got to prove at the time of this accident that this boy 
was not keeping a proper lookout, didn't ha.ve proper brakes 
or didn't have proper lig·hts or he was exceeding the speed 
limit, that he was on the wrong side of the road, something 
like that, but the jury cannot g-uess at it, whether he was 
drunk or not * * * 
The Court: I will have to overrule your motion, Mr. Bever-
ley, at this time. 
l\fr. Beverley: I have no evidence. You have already 
overruled me on striking the evidence, but I want to sav·e 
every point and renew my motion. 
Note : The defendant excepted to the refusal of the Court 
to g-rant certain instructions offe1.·cd by the defendant. 
''W.A.RRANT''. 
County of Hemico-To-wit: 
To All 01· Any of the Police Officers of the County of Hen-
rico. 
,vHER.EAS, .J. .T. Taylor & R.. vV. Smith ha::; 
page 84 ~ this day made complaint and information on oath 
before me, R.. G-. Sheppard~ ,T. P. of said County, 
that on 16 day of .June, 1940, at sai(l County, Andrew S. 
'\Vaguer did unlawfully operate a. certain automobile in a 
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careless & reckless manner while under the influence of in-
toxicanti::; causing· accident in said Co. 
These are, therefore, in the name of the County of Henrico 
to command you forthwith to apprehend and bring before 
Harold F. Snead, Trial Justice, Henrico County, the Body 
of the said party 'lo be ful'ther dealt with according to law. 
And moreover, upon the arrest of the said party, by virtue 
of this warrant, I conunand you in the name of the County 
of Henrico to summon .............. : ................... . 
To appear before Harold F. Snead, Trial Justice, Henrico 
County, as witness to testify in behalf of the County against 
the said party on the . . . . day of ........ , that is to say, on 
the next day following the a nest. 
And have then and there this writ, with your return there-
on. 
Given under my hand and seal this 16 day of June, 1940. 
R. G. SHE.PP .AJ:(,1J, J. P. (Seal) 
"ENDORSEMENT ON BACK OF WARRANT". 
''We the jury find the accused not guilty. 
H. L. CA.BELL, Foreman''. 
page 85} JULIEN GUNN, .Judge 
Teste: This 7th clay of .Jnne, 1941. 
~TULIEN GUNN, 
J ndge of the Circuit Court of 
Henrico County, Virginia. 
page 86} "CERTIFICATE OF EX!CEPTION NO. 4". 
Virg'inia: 
In the Circuit Court of Henrico County. 
Commonwealth of Virginia, Plaintiff 
v. 
Andrew ,v agner, Defendant 
DEI~ENDANT'S CER,TJ.FIOArrE OF EXCEPTIONS NO. 4. 
During· tbe course of the trial, and while Miss Alice Cooke 
was on the witness stand, she was asked the following· ques-
tion by the Commonwealth's Attorney: 
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'' Did you see that car go up the road¥'' 
to which she answered: 
"I saw it going out in the road and go up the· road towards 
Seven Pines.'' 
And the Commonwealth Attorney then asked her the ques-
tion: 
"Did you see how it was being driven F' 
to which question the accused, by counsel, objected on the 
ground that the location in qu<1stion was six miles from the 
scene of the accident. But the Court overruled said objec-
tion, and the witness was permitted to answer the question, 
as follows: 
"He went out from Mr. Wigington's place driving· right 
fast.'' 
To whic.h ruling of the Court counsel for the defendant duly 
~xcepted. 
.JULIEN GUNN, 
Judge of tbe Circuit Court of 
Henrico County, Virginia. 
Teste : This 7th day of June, 1941. 
JULIEN GUNN, 
Jndg·e of the Circuit Court of 
Henrico County, Virginia. 
page 87 ~ "CERTIFICATE OF EXCEPTION NO. 5''. 
Virginia: 
In the Circuit Court of Henrico County. 
Commonwealth of Virg-inia, Plaintiff 
v. 
Andrew v,.,r agner, Defendant 
DEFENDANT'S CERTIFICATE OF EXCEPTION1S NO. 5. 
During the course of the trial, and while Mrs. Agnes A. 
Moss wa.s on the witness stand, she testified that the aceide11t 
occurred about a mile up the road from her place, and that 
she had seen the defendant at her place at 1 :00 o'clock in 
the morning. The witness w!ls then asked by the Common-
wealth's Attorney the followmg- question: 
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"What was the condition of Andrew ·wagner at the time 
you saw himf'' 
to which question Mr. Beverley objected on the ground that 
it was too remote. But the Court overruled tbe objection, 
and the Commonwealth was permitted to ask the following 
question: 
"What condition was he in when he came to your place?" 
to which she answered: 
"Well, I could see he had been drinking;." 
and the Commonwealth then asked her : 
''You would say he was drinking at that time?'' 
to which the witness answered: 
"Yes." 
All of which questions the defendant, by counsel, objected. 
But the Court overrnlecl the objection, to which counsel duly 
excepted. 
.TULIEN GUNN, 
Judg·e of the Circuit Court of 
Henrico County, Virginia. 
page 88 } Teste : This 7th day of June, 1941 . 
. JULIEN GUNN, 
.Judge of the Circuit Court of 
Henrico County, Virginia. 
''CERTIFICATE O~., EXCEPTION NO. 6". 
Virginia: 
In the Circuit Court of Henrico Coun(v. 
Commonwealth of Virginia, Plaintiff 
v. 
Andrew Wagner, Defendant 
DEFENDANT'S CERTIFICATIG OF EXCEPTIONS NO. 6. 
After the Commonwealt11 had concluded its case. the de-
fendant, by counsel, moved the Court to strike the Common-
wealth's evidence. because the Commonwealth had not made 
out a. case; that no specific act of neglig·ence had been proven 
against the defendant; that the manner in which the various 
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ca rs bad reached the scene of the accident had not been 
proven; it bad not been proven whether the defendant had 
been guilty of negligence or not, and it bad not been proven 
whether or not the defendant was at the wheel; that the neg-
ligence that the Commonwealth tried to prove related to an 
incident more than one mile from the scene of the accident, 
and, therefore, that the jury could only g11ess as to whether 
or not the defendant was guilty. 
But the Court overruled the said motion to strike the evi-
dence, to w l1ich act of the Court the clef endant duly excepted. 
JULIEN GUNN, 
Judge of the Circuit Court of 
Henrico County, Virginia. 
pag·e 89 ~ Teste: This 7th day of June, 1941. 
JULIEN GUNN, 
J udg_e of the Circuit Court of 
Henrico County, Virginia. 
"·CERTIFICATE OF EXCEPTION NO. 7". 
Virginia: 
In the Circuit Court of Henrico County. 
Commonwealth of Virginia, Plaintiff 
v. 
Andrevt vVag-ncr, Defendant 
DEFENDANT'S CERTIFICATE OF' EXCEPTIONS NO. 7. 
Upon the trial of this case the Court gave the following-
instructi011s, designated as instructions Nos. 1~ 2, 3 and 4, 
which read as follows : 
(1) 
:;1he Court instructs the jury that before they can convict 
the ncensed, thev must be satisfied beyond anv reasonable 
doubt that the ac.cusecl was driving; the ·automobile, and that 
~he accm~ed was g·uilt.y of some act of neg·ligence, which must 
he proved by the Commonwealth, which caused the death of 
tlie deceased, and if the jury are not certain as to which 
driver of the automobile was guilty of nep;ligence, then they 
should find for the defendant. 
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(2) 
The jury is instructed that the burden rests upon the Com-
monwealth to prove beyond a reasonable doubt that the au-
tomobile of the accused was driven by him and that he was 
at fa.ult and his driving was the cause of the accident. 
(3) 
The Court instructs tl1e jury that the law presumes every 
person charged with crime to be innocent until the Common-
wealth lms established his guilt by evidence so strong, so 
clear, and so conclusive, that there is left in the minds of 
the jury no reasonable doubt as to his guilt. T4ts 
page 90} presumption is an abiding presumption, and goes 
with the accused through the entire case and ap-
plies at every stag·e thereof until repelled by proof. And in 
this connection tl1e jury is instructed that it is never suf-
ficient that the accused, upon speculative theory or conjec-
hue, may be guilty; or that by the preponderance of the 
testimony his guilt is more probable than his innocence; fpr 
until his guilt has been proved beyond all reasonable doubt 
in the precise and narrow terms as charged in the indict-
ment, the presumption of innocence still applies, and they 
must acquit him. 
(4) 
'rhe Court instructs the jury that if you find the accused 
guilty as charged in tlie indictment, th~n you should fix his 
punishment at not less tl1an one nor more than five years in 
the penitentiary, or by confinement in jail not exceeding 
twelve months, or a fine not exceeding $1,000.00, either or 
both in your discretion. 
vVllich the Court certified were all of the instructions given 
in this case. 
Teste: This 7th day of June, 1941. 
JULIEN GUNN, 
Judge of tl1e Circuit Court of 
Henrico County, Virginia. 
58 Supreme Court of Appenls of Virginfa 
"CERTDPICATE OF EXCEPTION NO. 8". 
Virginia: 
In the Circuit Court of Henrico County. 
Commonwealth of_ Virginia, Plaintiff 
v. . 
Andrew .. Wagner, :Pefendant 
DEFENDANT'S CERTIFICATE OF EXCEPTIONS NO. 8. 
That after the verdict of ilie jury was rendered, 
page 91 ~ the accused, by counsel, made the following mo-
tion: 
To set aside the verdict as c.ontrarv to the law and the evi-
denee; for misdirection of the jury;"' for tl1e Court's failure 
to strike the Commonwealth's evidence; no evidence to sup-
port the verdict, which motion, after hearing argument, the 
Court overruled. 
And to which ruling of the Court, the accused, by counsel, 
excepted. 
JULIEN GUNN, 
tT udge of the Circuit Court of 
Henrico County, Virginia. 
Teste: This 7th day of June, 1941. 
JULIEN GUNN, 
Judge of the Circuit Court of 
Henrico County, Virginia. 
County of Henrico, To-wit = 
I. IvI. W. Puller, Clerk of the Circuit Court of said County, 
do ·certify that the foregoing is the true transcript of the 
reeol'd, and I further certify that the attorney for the Com-
monwealth had notice of the defendant's intentions to appl~~ 
for the foreg·oing· transcriJ?t of the record. 
Given under my hand tl11s 12th day of ,June, 1941. 
Fee for 'l'ranscript $12.00. 
A Copy-Testc : 
M. w·. PULLER, 
Clerk. 
M. B. V-l A.TTS, C. C. 
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